According to Sullivan, the post to be changed out was not
collar braced when he passed through the area.  He didn't recall
if it was pinned at the bottom.  In addition, he didn't know how
the post holding the I-beam was braced (Tr, 164).

Changing posts is not hazardous.  The proper way is to position
the boom under the cap to hold it fast.  Two workers then put a
ladder at the post being changed.  One worker removes the bolts.
The boom is then raised slightly to release the downward pressure
on the post.  A worker then lays down the post and installs the
replacement post {Tr. 166) .  Normally the crew would automatically
install a collar brace (Tr. 169).

The MSHA regulation requires one safety inspection by a
"competent person".  Respondent requires two.  On the day of the
fatality, inspections were performed by Ray Willis during the
day shift.  If Sullivan had not been required to leave the level,
he would have done the inspections and signed the logs (Tr. 167,
169, Exhibit R 1).

Discussion

MSHA's regulation, Section 57.18-2, imposes two broad require-
ments on an operator.

The first:  The operator shall designate a person who is com-
petent to examine each working place each shift for conditions which
may adversely affect safety or health.

The second:  If there are defective conditions, the operator,
through his "competent person," shall initiate appropriate action.

We will review these requirements in the light of the evidence
in the case.  First of all, did respondent designate a person to
examine each working place?

Yes, I find that witness James Sullivan was so designated
by the company.  He so testified.  Further, the company records
(Exhibit R 1) establish that Sullivan, as supervisor, initiated
and indicated the times of the safety checks on March 3 and 4, 1981.
He would have performed the safety checks on March 2 but, due to
the accident, he went to the surface.

The inspector testified there was nothing to indicate that a
"competent person" had looked over the area.  But I am not persuaded
by the inspector's testimony.  He admits he did not check the
company logs on this point.

Was Sullivan competent as a safety inspector?

Yes, I find that Sullivan's broad experience includes 12 years
as a miner. He was hired as a long-hole driller, promoted to level
supervisor and then level foreman. He has helped install steel,sponsibility to check the entire level (Tr. 159).
